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STATEMENT OF SUB IECT MATTER AND APPFLLATE JURISDICTION

The Superior Conn, sitting in Small Claims capacity tried the case on Match 10

2020 Subject matter jurisdiction in the Superior Court existed, it at all pursuant to 4 V I C

Section I ll 1 12 The Court entered its ruling from the bench on March IO 2020 An Amended

Judgement was entered March 19 2020

Notice of Appeal from the final order of the Magistrate Division was timely filed on

March 23 2020 with the Appellate Division of the Superior Court

The Supreme Court of the Virgin has jurisdiction ovu all appeals arising from final

judgments final decrees, or final orders of the Supreme Court, or as otherwise plovided by law

4 V l C Section 32(a)

N0 cross appeal was filed by the Appellce There is no othet related case 0: p1 oceeding 0!

which Appellant is aware
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STATEMENT OF ISSUES PRESEN1 E1)

1 Whether the Trial Court Improperly Shifted the Burden of Proof to Appellant/ Defendant

11 Whether the Trial Court Effectively Denied Appellantl Defendant 9 Right to Witnesses

[11 Whether the Trial Court Improgerlx Compensated AgpullcuDLlendant for Electrical
Work

STANDARD OF REVIEW

In general a court abuses its discretion when the action of the 111211 judge is clearly

contrary to reason and not justified by the evidence 1 I 1m 1 Fan! 1/1010; ( o 569 F 2d 754,

760 (3d Cir 1977) An abuse of discretion may be found when the court 5 decision rests upon a

clearly erroneous finding of fact, an 6mm! conclusion 01 law or an improper application of law

to [act Imemalional Umon I Matk '[mcks Inc , 820 F 2d 91 95 (3d Ci] 1987) L6]! (1.2de

111 50 13130991)

[he court 5 findings of 1st are lCViCWLd under the clam!) utoncous standard 9km!

Mela! 1101ka Inlet nanomd A $8()( 1am)” Local 191 230!) (mmp Inc 94‘) F 2d 1274 1278 (3d

Cir 1991) Whether the trial count Lommillui mursiblg mo: “'1le its decision rats. upon on

impropu application 01 the facts is a legal quliun suhiul lo plm u) ruiem 1 mm! Slain l

Baum]! 907 F 2d 432 4‘5 (.3d Cir 1990)
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STATFMENT 0F FAC I S

On or about June 1, 2019, the Appellant / Defendant and Aplelee/ Plaintiff entered into

an agreement to complete Appeliant / Deicndant 3 kitchen cabinets counter, and to tile the

kitchen and dining room floors ( 1A1? ) With the subject titled “ Julien kitchen pchct ‘ , (JAI 7)

Appellee I Plaintiff emailed the foilowing scope of work to Appellant / Defendant on June 9

2019

11m IS an B.SUHIGILd cost 10 upgrade kitchen cabinets and leplace With new ones I0

remove exzsnng L(lblmfl.) and uplace u uh new ones that s .34 800 11m! Includes cabinets

black(sp) splash and countertop and removed Mu and mMallcd mu ones 31 200 ()0

tom] prQ/ecl cost as S6 000 Owner pmwdes all maleuab except udhewve caulking and

epmy f0) cozmleitop and backsplmh The 111m :5 kllchen and dmmg 100m and also to

fabricate and Installch bat mp (M41)

The Appellee/ Plaintiff begun 1h; SLOPC of work the last week 01 June 2019 by removing

the old kitchen cabinet including baoksplash and countertop along vuith floor tiles (1A3) 0n lune

29, the Appellce / Plaintiff st med tiling [11L kitchen floor and dilcCILd Appellant /Defendant to

purchase concrete mix as ht, stated that tin. kitchen floor was not level (JA3) But altcr mixing

the concth and tiling the kiln] (.11 “00: 1h; AppLIILC. Plaintilf failed to state that tho kilchm

floor “as still not 1cm! ( I \ w)

Whik installing thL kitthen L lbintts \])pL”LL Pluinlitt Marta] cutting thy knglh ol the

t thumb (f/\3) «madly» Pluimilt “m lUld u- slur! ($\n [pun ting anual 0} Appellant

dedam s nevx applianux [ht Labimt m 1 1h; :Llriguutm and 1h; Idligumol palms “LIL 50
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low that the appliances could not fit and Appellant Defendant thus had to hire someone to

Jetrofit the cabinets (1A4)

Finally the Appellee / Plaintifi cut the electrical wire to appliances without asking

Appellant / Defendant to make changes lhe Appellant / Defendant stopped Appellee / Plaintiff

from proceeding and called in an electrician professional to complete the job (JAl9)

All told Appellant I Delendant paid the Appellee / Phintitt $4 000 00 out 01 the

$6 000 00 agreed upon price for the work (JAN) Frustratecl with the Appellee / Plaintiff 5 poor

workmanship that eost money to eomplete and, or repair Appellant ’ Dctcndant stopped

Appellee/ Plaintifl‘ from completing the work (JA4)

On Pebruary 10, 2020, Appellee / Plaintiff filed a Verified Complaint in the Small Claims

Division of the Superior Court (JAIO) Appellee / Plaintilt sought ajudgment in the amount of

$2 850 00 [or the work (JA17) Appellant / Detendant in turn filed a Counterelaim in the Small

Claims Dixision of the Superior Court dated February 2], 2020 qeeking a judgment in the

amount of $5 000 00 (lAl8)

I he matte: came before the Magistrate Division for a hearing on Mateh 10 2020 (|A42)

in an Amended Judgment dated March 10 2020 the Conn found that the Appellee lPlaintilt was

owed $2 830 00 101 the value of the work performed (1A8) lhe Court also Iounel that the

Appellant/ Defendant was entitled to etedit tor the work not eompleted in the mount of

$1 140000 (1A8) lhe (.0mt then mdeted that because l’letintitt s (Otnphtint m1: oil set by

Defendant 9 C mutter Cl tint Delendant “ill pd) the bahmee of $l 706 00 to the Lou” s regislt)

(JA8) On m ubuul Mme!) IO 2020 Appellant Delemltmt met! 4 Norm 0| \ppetl Hum 11::

Magistmle Dixision HA?) In an Older enteteel M tleh 22 2022 he Supetim (mm attl'nmed the
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Judgment of the Magistrate Division (1A7) Notice of Appeal to the Supreme Count was filed on

( Apri120 2022 (JAll)

] ARGUMENT

I l The Trial Court’s Ened By Improperly Shifting the Burden ol Proof to Appellant/
Defendant

1 Sup Ct R 64 providcs in pertinent part The Judge. shall conduct the trial in such

‘ manner as to do substantial justice between the panics according to the mles of substantive law

and shall not be bound by the statutory provisions or [ulcs of practiu. ptoccdum pleadings or

I evidence, except such provisions relating to p: ivileged communiuttions thus while the

I Superior Court Rule 64 requires the Superior Court to do substantial justice between the parties,

it must do so “according to the rules of substantive law WI” [1w hm ( undo 0mm; Ass n v

I Marshall, 53 VI 581 588 (VI 2010) And the :t'mdard of proot in a chit c219: is beyond a

I preponderance of the evidence Anmtumg Ford Inc I Cumin.” 14 VI 337 (D V I 1977)

[ho trial court hon imptopcrly shilted tha. buthm 0t prom 1mm UK \ppellu. [Plaintiff to

I the Appellant 1’ Defendant thn the case was first callcd tln. (,0th asked tlu Appellet. I

I Plaintill it he had an) witmssus Thu Apdeu. Plaintift smut [Int hL Ind no “illlcsbLS but

on!) just some pictures and documents(cmphdsis tdded) (H44) \ltu 21 mm H.CLSS tho

' Court asked the Appellu ’ l’luintilt (ht, basis 0! hix chin] \ttu 31 um, 1h 1t UR. Appellant

I DULndant had hited him to install 50mg a tbimt: 1nd lilus to: 11k sum 0! $0000 ()0 and that ho

had bun paid $4 00000 tho Appnllu. / l’htintill stat“! [1L found a lmaku hm insult. om. 01 tht.

I cabinets that should not haw, bun them. (M47) Appallu I’ltimiil slatul [IR Appalltnt

DLILlldkll‘tl ttgrucd that he “ould leO\L it ton [11L sum 0! 52 Q 0 ()0 (I \4' ) \t this point tlk

t 3

H
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she said “yes I do And that the witness was prtscntty off island due to medical, that €110 didn’t

know if you want to contact her, by phone and that she will mum in May (JA43) And then the

Court responded “Well, it was your responsibility ma m to make a rcquest to the court to

Lither continue the matter to a time whom he could bx. presuu or to make arrangements to

contact her telephonically So we will 56¢. whether or not we need her (JA45)

At this threshold stage of the proceedings (ht. Ccunt could have dons substantial justice

by granting the Appellant] Delendant a continuance. until the aid oi May for her witness Doing

so would have been in accordance with 4 V I C Section I l which states that ‘there iq in the

Superior Court a small claims division, in which thL pI'OLLdllrL shat] be as informal summary as

is consistent with justice’

However, the Court would once again act in an inupticablc w my AIM" the trial had

bLgun in earnest, the Appellant! Defendant stand that she h 1d the minibus [or two men that had

to correct or otherwise repair the Plaintiffs wotk liter Gilbert and Miguel Guadeloupe (3A82)

”Ibis request by Appellant! Defendant to: both indhiduals to tastity “as neither imptoper nor

untimely as the Court had told tho Aplelant Dctcndqnt “hm tln. (.dSl, mu, first LdliCd that it

may or may not allow witnesses

But what happmcd next was both implopu and mm. 1mm lblL II was at thix point that the

Court stated that this is not hon this \\o;ks “a don t c l” “imam; “ho 1119 not hug 10 tat”)

(M82) 111 90 filming the ( owl din (.1!) Lontl'ldictul in K. nliu dammit) 11km that “L” it “21.x

your [Lsponsibility mu m to man a ILt]ll£S[ to ”R mun to 0th umtimtc the mam: to a tint:

“hole he ‘Ollld tn puqcnt m m m 11w .mangunuu m but]: nu in: lui»pill>l1iunt”\ 50 n; “i" su.

whether or not Wt mud er (tmphasis add“! ) (I MK)
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Clearly, it was understandable tor the Court to decide to not cal! Witnesses in the middle

of a court case in the absence of prior anangements Nonetheless. it was patently misleading and

a major subversion of substantial justice tor the Court to state when the case was first ealkd

that the Court would have some consideration for the Appellant I Defendant 3 request for a

witness and then to categorically reject Appellant Defendant witness request in the middle of the

trial Had the Appellant I Defendant been made awe“, when the case was first called that the

Court would not have any witnesses appear telephonieally then she could have requested a

continuance of the matter And while a request f01 a continuance might not have been granted

Appellant/ Defendant would at the very least have know: catty enough to present her Counter

Claim and evidence accordingly

To be sure the trial court voided the Appellant fDefendant light to have a witness at the

hearing by deferring its decision on Appellant / Delendant s toquest 101 a witness when the case

was first called and then denying outright any witnesses after case had commenced In so doing,

the trial court deprived th Appellant / DeILndam or substantial justice in the trial

1” TMMMEMMMMMAQQMM

At the beginning 01 the tube the \pptllet l’laintill stated hL “11.8 (Med 4 total 0|

$2 830 00 this sum talented [ht total 0! 32000 00 balance Ion “01k (lone 0n the uthimt» and

tith and 5383000101 leLlltLdl mnk (M47)

But when the Apptll mt Datum mt sttttul in snout textimon) in until th 1t she tsktd the

AppelleL I’ldintill it ht. had 1 “tum to ht an tleetlitidn sh; mid he told he! no but that ht
Ix



has friends that sign off on his electrical work (JASO) This swom testimony was uncontested

by the Appellee / Plaintiff Appellee I Plaintiff did not state that he had an electrician’s license

or was otherwise trained to do electrical work The Appellee / Plaintiff did not state that he had

friends sign off on his work , nor did the Appellee / Plaintiff submit an) doeument indicating

that his work was signed off on by a licensed clecttician [he Appellant/ Defendant went on to

testifv that “she reached out to someone that does electrical that it did not look eorreet and

asked him come look at this and fix it [or me because 1 do not “ant my house to burn down

(JASO)

As the Appellant / Defendant was ultimately rewarded $150 00 in costs for the electrical

repait work (JAIO8), it was very clear that the Court detetmined the validity and need ton the

electrical repair based on the parties testimony Still, as there was no testimony [tom the

Appellee/ Plaintiff himself that he had an electrician license and as the court tailed to question

Appellee / Plaintiff on same it is entirely tmeIeat what could be the possible basis for any

eompensation for the Appellce/Plaintifl ton eleetrieal work Yet when it issued its ultimate

findings 01 fact at the closing ot the case the Court did not .tdthess o: ehallenge the $830 00

(JAIO2 108) A1» such it was. elem that the Count eompcnsztted the AppeIICe l’laintitt $700 ()0

101 his electrieal “ork (the sum total ol the $850 00 sum the patties. had elglLLLI on minus the

e051 of the $150 repair job ) \nd while an appellate mutt must tlelet to the etetlibilitx decision

oi the lttetl‘mdet 1100“ t ”(1/th 6| V l 302 (V I 201-!) this Ix not about eletlihilin but

instead eoneems the obieetive laetttal teeord 01 mote please!) the leek of a helm.” {LLOId

uppozttnb m) plyvul to the \ppellee 1m the wtllv..g:n.el eleetnieal “nth i)\.ll\lll)l\_.\l

I 1



And even if he Court could still have found that the Appellee /Plaintiff should have been

paid for his ‘electrical work’ how could such a pa) ment amounted to a 400% multiple ($150 00

multiplied by 4 is $600 00) of the cost of the electrical repair The trial court could have easily

verified whether Appellee/ Plaintiff was a licensed electrician or had his work signed off on by

licensed electrician but failed to do so Instead the Court made erroneous findings and

conclusions and compensated the Appellee / Plaintiff for faulty electricai work that he was not

licensed to perfoxm in the first instance

Accordingly, the Court must reverse this patently unjust award 0] $700 00 to the

Appellee I Plaintiff for faulty unlicensed work

CONCLUSION

Based on the foregoing, Appellant I’Delendant requests that the decision of the lower

court be reversed and that this Court remand the matter with [tuter instruction such that

substantial justice prevails
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